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GOVERNMENT BY JUDICIARY 

THE most momentous question before the people of this 
country today is undoubtedly the question of the limits 
of the power of the judiciary to annul legislation for al- 
leged unconstitutionality. When Mr. Roosevelt opened his 
campaign for the so-called " new nationalism," he was forced to 
make what was called by his opponents " an attack upon the 
judiciary." The general election that followed was largely 
fought, at least in the eastern part of the country, on the issue thus 
made ; and the fight against the new nationalism has since been 
largely a fight for the preservation of the powers of the judi- 
ciary as they exist today. 

The fact that Mr. Roosevelt denied the allegation, claiming to 
have made no " attack " upon the judiciary, does not change 
the situation. It is of course true that Mr. Roosevelt did not 
attack the judiciary as an institution : he merely criticised some 
of the decisions of one of our courts. But that court is the 
highest court in the land. And criticism of courts must be 
admitted to stand on an entirely different footing from criticism 
of other public functionaries, notably from that directed against 
legislative assemblies. Legislators — and, within certain circum- 
scribed limits, executives — are vested with discretion to act as the 
public interest may, in their opinion, from time to time require. 
Criticism of their public acts does not necessarily involve any- 
thing more than the expression of a different opinion as to what 
is best calculated to promote the public good under certain cir- 
cumstances. It is different with judges. They are not sup- 
posed to be vested with any discretion to act as they see fit in 
the interest of the public welfare. They are supposed to find 
the law written down in former decisions or in statutes, in the 
making of which they have no share, and to apply the law 
which they find to the facts of the cases presented to them, 
irrespective of their opinion of its wisdom or unwisdom. Ordi- 
narily, therefore, criticism of the judgments of a court implies 
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a reflection upon either the legal knowledge or the integrity of 
its members. 

Our courts are, however, in a different position — or, at least, it 
is claimed that they are in a different position — with respect to 
their power to declare legislation void for alleged unconstitu- 
tionality. It is claimed by those who criticise certain of the de- 
cisions of our courts on that subject that in dealing with constitu- 
tional questions our courts exercise legislative powers under the 
form of judicial decrees, and that the canons of criticism which 
usually apply to acts of legislatures are therefore applicable 
to our courts with respect to such decisions. It is this that Mr. 
Roosevelt implied, when he said, in his Denver speech : 

The courts occupy a position of importance in our government such 
as they occupy in no other government, because, instead of dealing 
only with the rights of one man face to face with his fellow-men, as is 
the case in other governments, they here pass upon the fundamental 
governmental rights of the people as exercised through their legislative 
and executive officers. 

And it is the same position that is expressed in a very forcible 
and striking manner in an editorial article on " The Flexibility 
of the Law," which appeared recently in The Outlook. The 
editor of the The Outlook said : 

In our judgment the real Constitution of the United States, the Con- 
stitution under which we are living, the Constitution to which the de- 
cisions of all our subordinate courts must conform, the Constitution to 
which all legislative acts, whether State or National, are subject, is not 
the written Constitution which was formed in 1787. It is that written 
Constitution plus the decisions of the Supreme Court of the United 
States interpreting and applying it, and the habit of the Nation which 
has grown up under it. The Outlook has been criticised for talking 
about the written Constitution as though there were any other. There 
is another ; and in its binding force upon the American people this 
other Constitution is quite as important as the written document. 

The Supreme Court of the United States decided by a majority of 
one that an income tax was constitutional. Then one judge changed 
his mind and the Supreme Court decided that an income tax was un- 
constitutional. It is now unquestioned, or at least unquestionable, 
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that an income tax cannot constitutionally be levied by Congress upon 
the people of the United States. What makes such a tax unconstitu- 
tional is the Supreme Court's decision interpreting the written Consti- 
tution. What made the Supreme Court's decision, interpreting the 
written Constitution, is the decision of the one judge who changed his 
mind. 1 

But this is by no means admitted by the other side. Indeed, 
it is emphatically denied, at least as far as the conclusions are 
concerned. 

Some time after Mr. Roosevelt delivered his famous speech 
at Denver, Mr. Justice Lurton, of the United States Supreme 
Court, delivered an address on the subject to the joint bar asso- 
ciations of Virginia and Maryland. That address was subse- 
quently published as the leading article in the January issue of 
the North American Review, under the title: "A Government 
of Law or a Government of Men ? " In that article the distin- 
guished jurist states what may be termed the " conservative" posi- 
tion on the subject, which is diametrically opposed to that just 
stated. Judge Lurton categorically denies that the courts now 
exercise any legislative powers, that is to say, powers involving 
the exerciseof discretion or the following out of political policies. 
He asserts heroically that, in declaring legislation unconstitu- 
tional, our courts merely apply the law as they find it plainly 
written in the Constitution, precisely as any court applies the 
law in any ordinary judgment. He then proceeds to defend 
this power generally, and he closes with an appeal to his 
readers to 

rejoice that in standing by the institutions which have for more than a 
century made us the most law-abiding people of the earth, that we are 
walking in the footsteps of our fathers when we maintain in letter and 
spirit that division of the great functions of government which the men 
of Massachusetts and the men of Virginia and the men of Maryland 
declared with Montesquieu to be the best security for a government of 
laws and the only safeguard against a return to a government of men. * 

1 Tkt Outlook, December 17, 1910, vol. xcvi, p. 848. 
* North American Review, vol. 193, p. 25. 
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Judge Lurton's appeal to American traditions puts his oppo- 
nents in the awkward position of unpatriotic men, trying to undo 
the work of the great men who established this government, and 
of reactionaries, attempting to abolish one of the most effective 
safeguards of our free institutions against the tyranny of a mere 
" government of men." It is, therefore, but fair that we should 
inquire into the facts of the case, historical and contemporary, 
and compare them with the assertions on which Judge Lurton 
bases his conclusions, in an endeavor to arrive at an independent 
judgment as to whether or not his conclusions are warranted by 
the facts of the case. 

The salient points of Judge Lurton's argument, asserted by 
him as matters of fact, are as follows : 

(i) That the framers of the Constitution, owing to their 
philosophical training in the school of Montesquieu and the 
governmental usage of the states prior to the adoption of the 
United States Constitution, considered it necessary, or at least 
expedient, as part of the scheme of division of all governmental 
powers into three independent departments, to invest the 
judiciary with the power to annul legislation whenever the judges 
should find it to be unconstitutional. 

(2) That by the Constitution framed by them, they intended 
to invest, and did in fact invest, the judiciary with such power. 

(3) That the judiciary of this country has exercised that 
power ever since, in the manner in which the framers of the 
Constitution intended it to be exercised, without any change ; 
and that the exercise of this power for " more than a century " 
has made us " the most law-abiding people of the earth." 

(4) That the rules of " constitutional construction " applied 
by our courts in the exercise of this power are so plain and 
simple that their application does not, in fact, involve any ele- 
ment of discretion ; and that the courts, therefore, never have 
exercised, nor do they now exercise, any legislative powers in 
annulling legislative acts on the ground of alleged unconstitu- 
ality. 

On this last point, which is perhaps the most important, 
Judge Lurton says : 
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There is nothing in the past history of either the National or State 
judiciary which gives sanction to any such abuse of power or supports 
an expectation that the function of interpreting will be tortured into 
an exercise of legislative power. The rules of construction are plain 
and simple of application. They are in substance identical, whether 
the instrument for interpretation be a statute or a contract. 1 

A careful examination of " the facts of the case," it seems to 
me, will show conclusively that each and every one of these 
propositions is erroneous. Indeed, the evidence against some 
of them is so overwhelming that its complete presentation would 
require several volumes. It is my purpose in the following 
pages to take up Judge Lurton's position point by point, and to 
present as much of what I consider to be the evidence against 
it as may be compressed into the narrow limits of a magazine 
essay. An examination of these points, in the order stated by 
me, will also serve to present to the reader a historical picture 
of the growth of the power under consideration, showing its 
gradual development and the vast, indeed revolutionary, changes 
which have taken place in its application. And this examina- 
tion will, it seems to me, establish conclusively at least two 
points : first, that the power under consideration did not emerge 
in its present form from the brains of the framers, as Minerva 
sprang, fully panoplied, from the head of Jupiter; and, second, 
that the epithet " revolutionary," applied by Judge Lurton to 
the demands of the progressives, could be more fitly applied to 
the latest actions of our courts. 



In this inquiry we may take as a starting point the proposi- 
tion, which is not disputed by Judge Lurton, that at the time of 
the American Revolution the power of the judiciary to annul 
legislation regularly enacted by the legislative department did 
not exist anywhere in the civilized world. It did not exist in 
England, which we took as a model in framing our government. 
Blackstone, who enjoyed in the United States great influence as 
a writer on all legal subjects during the years following the Rev- 

1 North American Review, vol. 1 93, p. 24. 
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olution, in discussing the question whether " acts of parliament 
contrary to reason are void," said : 

If the parliament will positively enact a thing to be done which is un- 
reasonable, I know of no power in the ordinary forms of the constitu- 
tion that is vested with authority to control it; and the examples 
usually alleged in support of this sense of the rule do none of them 
prove that, where the main object of a statute is unreasonable, the judges 
are at liberty to reject it ; for that were to set the judicial power above 
that of the legislature, which would be subversive of all government. . . . 
There is no court that has power to defeat the intent of the legislature, 
when couched in such evident and express words as to leave no doubt 
whether it was the intent of the legislature or no. 1 . . . So long therefore 
as the English constitution lasts, we may venture to affirm that the 
power of parliament is absolute and without control. * 

And Montesquieu, whose authority Judge Lurton invokes, 
gives no support to the judge's argument. It is indeed one of 
the ironies of fate that Montesquieu should be cited as author- 
ity for the supremacy of the judiciary over the legislature, in 
view of that philosopher's well-known admiration for the Eng- 
lish government system of that day, upon which he based his 
theory of the division of the governmental powers. A reading 
of his works will prove conclusively that nothing could have 
been further from his mind than the ideas imputed to him by 
Judge Lurton. Judge Lurton himself quotes from Montesquieu 
the following passage, which to the ordinary mind would seem 
to dispose of the matter very effectually : " In republics," says 
the great French philosopher, " the very nature of the constitu- 
tion requires the judges to follow the letter of the law ; other- 
wise the law might be explained to the prejudice of citizens 
in cases where their honor, property or life is concerned." 
But Judge Lurton, true to our judicial tradition, established 
in recent years, " interprets " this passage by a method which is 
neither plain nor simple, but which does violence to ordinary 
common sense ; and he certainly " explains it to the prejudice " 
of its author. Significantly enough, Judge Lurton is not able 

1 Commentaries (Lewis's edition), Introduction, p. 91. 
* Ibid, book i, p. 162. 
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to quote a single line from Montesquieu which would in any 
way countenance his fanciful interpretation. 

In his appeal to American usage Judge Lurton fares no better 
than in his appeal to foreign authority. He says on this point : 

From the beginning it [the power to declare legislation void for un- 
constitutionality] has been claimed by American Courts as a proper 
function of the Courts under our American constitutional system. It 
is a doctrine which originated in the Courts of the States long before 
the adoption of the Federal Constitution. Professor Thayer, in his 
Constitutional Cases, refers to no less than five decisions by State 
Courts prior to the adoption of the Constitution of the United States, in 
which it was held that the power of State legislation was limited by con- 
stitutional restrictions, and that it was the duty of the judicial power to 
declare legislation repugnant to such superior law void and unenforce- 
able whenever necessary to determine the rights of parties in pending 
cases. The earliest of reported cases is that of Commonwealth v. 
Caton, decided by the Virginia Court of Appeals in 1782. 

And then he adds, wonderingly : 

Neither that case, nor either of the decisions I refer to, are cited by 
Chief Justice Marshall in Marbury v. Madison, although they afford a 
body of opinion of commanding influence which one cannot suppose 
the great Chief Justice to have been ignorant of, especially as one of 
them was from his own State.' 

The fact that Chief Justice Marshall did not quote these cases 
should have warned Judge Lurton that they do not " afford a 
body of opinion of commanding influence." In fact, they 
afford nothing of the sort. They simply prove that, shortly 
before the time of the adoption of the Constitution, a few 
judges made isolated and timid attempts to exercise such 
powers. These attempts aroused general indignation, and the 
judges were called to account for their conduct. A brief state- 
ment of three of these cases will suffice to reproduce the his- 
torical atmosphere. The first two cases which Judge Lurton 
finds in Professor Thayer's collection may be ignored, because 
they do not deal with legislative enactments which were in con- 

1 Loc. cit. pp. 16, 17. 
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flict with written constitutions. 1 The three cases which require 
notice are: Rutgers v. Waddington, (New York, 1784); 
Trevett v. Weeden (Rhode Island, 1786) ; and Den v. Single- 
ton, also known as Bayard v. Singleton (North Carolina, 
1787). 

Rutgers v. Waddington 2 was decided by an inferior New 
York court, the mayor's court of New York City. The law 
under consideration was a New York statute which was claimed 
to be in conflict with the law of nations and the treaty of peace 
with Great Britain. The court specifically declared the power 
of the legislature to be supreme in all matters of legislation and 
not subject to any revisory power of the court ; but it disre- 
garded the portion of the statute which was called into ques- 
tion on the theory that the legislature could not have intended 
to violate the law of nations and bring the United States into 
conflict with treaty obligations. 

This decision brought forth a storm of protests. Mass meet- 

1 Paxton's case (Massachusetts Superior Court, 1761), is not in point, because the 
writ of assistance issued to Paxton, of which the validity was questioned, was not 
issued by the legislature of the colony but by the judges; and its validity was ques- 
tioned, not because its issue was alleged to be in conflict with any written constitu- 
tion, for there was no such constitution in existence, but because its issue was alleged 
to be contrary to English law. The justices were unanimously of the opinion that 
the writ might be granted. Professor Thayer does not reproduce the case (which 
is briefly reported in Quincy, pp. 51-57); but from the appendix to Quincy's Re- 
ports, p. 520, be reprints (Cases on Constitutional Law, vol. i, p. 48) an abstract of 
the argument of counsel (Otis), to the effect that the act of Parliament under which 
the writ was issued was of no effect because contrary to the laws of nature. Some 
English judges had expressed the same notion — that laws contrary to natural law 
were void — but no such doctrine was ever established in Great Britain, nor does the 
decision in Paxton's case indicate that the Massachusetts judges accepted it. 

Commonwealth v. Caton, (Virginia Court of Appeals, 1782; 4 Call, 5; Thayer, 
Cases, vol. i, p. 55) — the only case which Judge Lurton names — is not in point, 
because the court had before it nothing resembling a legislative enactment. What 
was before the court was an attempt on the part of one house of the legislature 
to grant to certain persons, convicted of treason, a pardon, which could be granted 
only by the concurrent action of the two houses. On its face the alleged pardon 
was nothing but a bill which had failed to become law, and no court in the world 
would have treated it as possessing any force. Professor Thayer reprints the case 
because the judges declared obiter that they were competent to determine the validity 
of legislative enactments alleged to be in conflict with the constitution of the state. 

2 Thayer, Cases on Constitutional Law, vol. i, p. 63. 
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ings were called to protest against the usurpation of power by 
the judiciary, and ringing resolutions denouncing it were adopted. 
The New York Assembly took a hand in the matter, and passed 
the following resolution : 

Resolved, that the judgment aforesaid is, in its tendency, subversive of 
all law and good order and leads directly to anarchy and confusion ; 
because if a court instituted for the benefit and government of a cor- 
poration may take upon them to dispense with and act in direct viola- 
tion of a plain 'and known law of the State, all other courts, either 
superior or inferior, may do the like ; and therewith will end all our 
dear-bought rights and privileges, and legislatures become useless. 1 

The case was compromised and never went to the supreme 
court. 

Trevett v. Weeden * was the first of these cases in which it 
may fairly be said that a law was declared unconstitutional. The 
legislature of Rhode Island tried to force a paper currency upon 
an unwilling people. It made the refusal to take paper money 
instead of specie a criminal offence and abolished trial by jury 
in this class of cases. It was the abolition of trial by jury that 
was declared unconstitutional. 

The legislature immediately passed a resolution condemning 
the decision and cited the judges to appear before its bar and 
answer for their conduct. The judges obeyed the summons 
but justified their conduct by claiming independence. A motion 
was made to remove them from office ; but, as their term of 
office was soon to expire, the legislature, which had the appoint- 
ment of their successors, let them serve out their term, and 
then dropped them all except one, and appointed others who 
did not claim any such powers for the judiciary. 3 

Bayard v. Singleton, 4 which was decided in North Carolina 
while the Philadelphia Constitutional Convention was in session, 
was also a case where the legislature attempted to force upon 

'Thayer, Cases, vol. i, note on pp. 72, 73, citing Dawson's introduction to the 
pamphlet in which the case was printed, and Coxe, Judicial Power, pp. 223 et sec/. 
'Itut.p. 73. 

•Coxe, op. tit., pp. 234 et seq. Cf. Baldwin, The American Judiciary, p. no. 
* Martin (N. C) p. 42. Thayer, Cases, vol. i, p. 78. 
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an unwilling people an unjust law depriving those whom it affected 
of a jury trial. In this case, also, the law abolishing trial by 
jury was declared unconstitutional. And in this case also the 
decision called forth a storm of excitement and protest. One 
of its severest critics was Richard D. Spaight, one of the framers 
of the Constitution, and afterwards governor of his state. In 
his denunciation of this decision he said : 

I do not pretend to vindicate the law which has been the subject of 
controversy ; it is immaterial what law they have declared void ; it is 
their usurpation of the authority to do it, that I complain of , as I do 
positively deny that they have any such power. ... It would have 
been absurd, and contrary to the practice of all the world, had the 
constitution vested such power in them, as would have operated as an 
absolute negative on the proceedings of the legislature, which no judi- 
ciary ought ever to possess, and the state, instead of being governed 
by the representatives in general assembly would be subject to the will 
of three individuals, who united in their own persons the legislative and 
judiciary powers, which no monarch in Europe enjoys, and which would 
be more despotic than the Roman decemvirate, and equally insuffer- 
able. 1 

Such were the state " precedents," * and such was the temper 
of the people at the time the Philadelphia Convention met to 
frame the United States Constitution. Small wonder that Chief 
Justice Marshall did not refer in his decision in Marbury v. 
Madison to these " precedents." He was too near in point of 
time to this " body of opinion " to hazard citing it in support 
of his contention without considerable damage to his reputation. 

1 Coxe, Judicial Power, p. 252. 

'There is another case, earlier than Commonwealth v. Caton, which is not men- 
tioned by Professor Thayer or Judge Lurton, but which seems in point. The text of 
the decision is not preserred, but its character seems well attested. In Holmes v. 
Walton (New Jersey Supreme Court, 1780; American Historical Review, vol. iv, 
pp. 456 et seq.), a state law making certain cases triable by a jury of six was set 
aside, apparently because in conflict with the state constitution. This decision 
aroused popular protests similar to those noted above in the other cases: com- 
plaints " poured in upon the Assembly." The lower house attempted to confirm 
the law; but the Council opposed this action, and the matter was compromised. 

For the sake of making our review complete, it may be said that in a letter from 
John B. Cutting to Thomas Jefferson, dated London, July 11, 1788, it is stated that 
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II 

Turning now from pre-convention history to the Constitu- 
tional Convention itself, and to the document which that con- 
vention framed, the candid student must admit that there is 
absolutely no evidence whatever of any intention on the part 
of that body to invest the judiciary with any sort of control over 
federal legislation, or over state legislation in matters admittedly 
within the legislative competence of the states. And even if it 
be assumed, as it is commonly assumed to-day, that in those 
matters in which state legislation was made subordinate to the 
federal Constitution and laws it was the judiciary, rather than 
any other federal governmental department, that was to act as 
the guardian of federal power against state aggression, there is 
not the slightest evidence that the framers intended to confer 
upon the judiciary anything approaching the degree of control 
over state legislation which in later times and by slow expansion 
of " implied " authority the judges came to exercise. There 
undoubtedly were some men in the Convention who favored the 
investing of the federal judiciary with general revisory powers 
over legislation ; but all attempts to make the judiciary part of 
the legislative power of the federal government failed signally 
and had to be abandoned by their sponsors. The provisions 
of the Constitution as they now stand contain no reference 
whatever to any such powers, either expressly or by obvious 
implication. And there is ample historical proof that — what- 
ever the hopes of some, from the complete silence of the 
document, as to possible future development — the great majority 
of the framers never suspected that a general power of the 
judiciary to control legislation could be interpreted into the 
new Constitution. They evidently assumed that such an extra- 
ordinary power could not be exercised unless expressly granted. 

The judiciary article as finally formulated was adopted with- 
out a dissenting vote and almost without discussion. It is ab- 
surd to assume that the many avowed opponents of judicial 

a law of Massachusetts had been pronounced unconstitutional by the supreme court 
of that state, and that it had been repealed at the next session of the legislature 
(Massachusetts Historical Society, Proceedings, 1903, second series, vol. xvii, p. 507). 
Of this case there is no record nor is there any other mention. 
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control of legislation who sat in the Convention would have 
agreed to the article without a murmur had they suspected that 
it contained even a part of the enormous power which our 
judiciary now exercises. Richard Spaight for one, whose fiery 
denunciation of this power I have quoted above, would have 
made the halls in which the Convention met ring to the echo 
with his emphatic protest, had he suspected any such implica- 
tions. And it is equally certain that had the Convention given 
to the courts that power, either expressly or by necessary im- 
plication, apparent to the ordinary mind, the Constitution would 
have been overwhelmingly rejected by the people. 

A careful examination of all the evidence on the subject now 
extant leads to the conclusion that the Constitution was adopted 
by the Philadelphia Convention, and ratified by the people of 
the states, without any belief, without even a suspicion on the 
part of the great majority of those voting for it, whether 
in or out of the Constitutional Convention, that it contained 
any such implications. Even Hamilton, who saw more clearly 
than did the others the possibilities arising from the silence of 
the document on this vital point, probably never dreamed of 
any such development of the judicial power as has taken place 
since his day. Mr. Joseph P. Cotton, Jr., puts the case rather 
mildly when he says, in his introductory essay to the latest 
edition of John Marshall's constitutional decisions, in speaking 
of Marbury v. Madison : 

Common as this conception of the powers of our courts now is, it is 
hard to comprehend the amazing quality of it then. No court in Eng- 
land had such a power ; there was no express warrant for it in the 
words of the Constitution ; the existence of it was denied by every 
other branch of the government and by the dominant majority of the 
country. Moreover, no such power had been clearly anticipated by 
the framers of the Constitution, nor was it a necessary implication 
from the scheme of government they had established. 

Mr. Cotton may well call the decision in Marbury v. Madi- 
son " amazing," for prior to that decision the federal judiciary 
itself did not claim to have obtained the powers in question by 
the adoption of the Constitution. Hayburn's case, so-called, 
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gives a fair picture of the way in which the judges themselves 
regarded the relative positions of legislature and judiciary, 
under the government established by the Constitution, during 
the first years after its adoption. The consideration of that 
case should be prefaced by the remark that, upon the adoption 
of the Constitution, and because the powers now under consid- 
eration were not then believed to have been granted by the Con- 
stitution, the federal judiciary was considered of little import- 
ance, and so inferior and subordinate to the legislative and 
executive departments that our first presidents had great diffi- 
culty in getting men of high standing to accept positions on the 
United States Supreme Court. The judges themselves were 
evidently in fear of encroachments by the legislative depart- 
ment upon their dignity and prerogatives. That was the atmos- 
phere in which arose the following facts, which are usually re- 
ferred to as " Hayburn's case." * 

The first United States Congress passed an act " to provide 
for the settlement of the claims of widows and orphans barred 
by the limitations heretofore established, and to regulate the 
claims to invalid pensions." Under the provisions of this act 
the claims were to be passed upon by the federal circuit courts, 
whose decisions were to be subject to the consideration of the 
secretary of war, and, if the secretary saw fit, to suspension, and 
to the revision of Congress itself. The question of unconstitu- 
tionality, in the modern sense of the word, was not involved. 
But the judges saw in this act of Congress an encroachment 
upon the dignity and independence of the judicial department. 
For this view there was good reason ; for if the duties assigned 
to the judges were regarded as non-judicial and ministerial, it 
was not fit that such a burden should be imposed upon them ; 
and if, on the other hand, these new duties were regarded as 
judicial, the independence of the courts was endangered by as- 
signing to the executive and legislative departments power to 
revise judicial decisions. 

What were the courts to do ? We ean readily imagine what 
they would do now, in any similar emergency. What they act- 

1 2 Dallas, 409. 
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ually did then shows how far we have traveled from the points 
of view held by the men of Massachusetts and of Virginia and 
of Maryland, who formed this government of ours. 

The members of the circuit court for the district of New 
York (Mr. Jay, chief justice of the United States, Mr. Cushing, 
associate justice of the United States Supreme Court, and Mr. 
Duane, district judge) stated, in writing, their objections to the 
law. They held that the duties which Congress had assigned to 
the court were " not judicial, nor directed to be performed judi- 
cially," and that the court as such could not perform them. 
But, they said, " as the judges desire to manifest, on all proper 
occasions, and in every proper manner, their high respect for 
the national legislature," they would execute this act in the ca- 
pacity of commissioners. And they proceeded to perform the 
duties imposed upon them. 

The members of the circuit court for the district of Pennsyl- 
vania (Messrs. Wilson and Blair, associate justices of the United 
States Supreme Court, and Mr. Peters, district judge) and the 
members of the circuit for the district of North Carolina (Mr. 
Iredell, associate justice of the United States Supreme Court, 
and Mr. Sitgreaves, district judge) declined to act; and they 
sent " representations " to the president, explaining their appa- 
rently insubordinate conduct. 1 These " representations " are 

1 The " representation " which the Pennsylvania circuit court sent to the president 
reads as follows : 

" To you it officially belongs to ' take care that the laws ' of the United States ' be 
faithfully executed.' Before you, therefore, we think it our duty to lay the senti- 
ments, which, on a late painful occasion, governed us with regard to an act passed 
by the legislature of the union. 

" The people of the United States have vested in Congress all legislative powers 
' granted in the constitution.' They have vested in one Supreme court, and in such in- 
ferior courts as the Congress shall establish, ' the Judicial power of the United States.' 
It is worthy of remark, that in Congress the whole legislative power of the United 
States is not vested. An important part of that power was exercised by the people 
themselves, when they * ordained and established the Constitution.' This Constitu- 
tion is ' the Supreme Law of the Land. ' This supreme law * all judicial officers of 
the United States are bound, by oath or affirmation, to support.' 

" It is a principle important to freedom, that in government, the judicial should 
be distinct from, and independent of, the legislative department. To this important 
principle, the people of the United States, in forming their Constitution, have mani- 
fested the highest regard. They have placed their judicial power, not in Congress, 
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strange reading to the lawyers of to-day. We are used to dif- 
ferent language from members of the " most august judicial 
tribunal in the world." 

The matter was afterwards brought up by the attorney-gene- 
ral before the United States Supreme Court, on the question 
whether the judges had a right to decline to act. And the 
official report says, that, although the judges were all agreed as 
to the unconstitutionality of the law, " the Court observed, that 
they would hold the motion under advisement until the next 
term ; but no decision was ever pronounced, as the legislature, 
at an intermediate session, provided, in another way, for the 
relief of the pensioners." • 

No decision pronouncing an act of legislation void because 
repugnant to the federal constitution was rendered prior to 
Marbury v . Madison. The case of Calder v. Bull,* decided in 
1 789, in which an act of the Connecticut legislature was upheld, 
is interesting, just as Otis's argument in the Paxton case is in- 
teresting, because in delivering the opinion of the Supreme 
Court Mr. Justice Chase went out of his way to give his views 
on the abstract proposition of the right of the courts to annul 
legislation, irrespective of constitutional limitations, on the 

but in ' courts.' They have ordained that the ' Judges of those courts shall hold their 
offices during good behaviour,' and that ' during their continuance in office, their 
salaries shall not be diminished.' 

'* Congress have lately passed an act, to regulate, among other things, ' the claims 
to invalid pensions.' Upon due consideration, we have been unanimously of opinion, 
that, under this act, the Circuit court held for the Pennsylvania district could not 
proceed. 

" 1st. Because the business directed by this act is not of a judicial nature. It 
forms no part of the power vested by the Constitution in the courts of the United 
States; the Circuit court must, consequently, have proceeded without constitutional 
authority. 2nd. Because, if, upon that business, the court had proceeded, its judg- 
ments (for its opinions are its judgments) might, under the same act, have been re- 
vised and controuled by the legislature, and by an officer in the executive department. 
Such revision and controul we deemed radically inconsistent with the independence of 
that judicial power which is vested in the courts; and, consequently, with that im- 
portant principle which is so strictly observed by the Constitution of the United States. 

" These, Sir, are the reasons for our conduct. Be assured that, though it became 
necessary, it was far from being pleasant. To be obliged to act contrary, either to 
the obvious directions of Congress, or to a constitutional principle, in our judgment 
equally obvious, excited feelings in us, which we hope never to experience again." 

1 Hayburn's Case, 2 Dallas, 409. * 3 Dallas, 386. 
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ground that it is " contrary to the great first principles of the 
social compact." The case is interesting, further, because, in 
asserting obiter the authority of the court to declare unconstitu- 
tional laws void, Mr. Justice Iredell described the authority as 
" of a delicate and awful nature " and said that " the court will 
never resort to that authority but in a clear and urgent case." 
To the view propounded by Chief Justice Chase, Justice Iredell 
took exception, saying : 

If, on the other hand, the legislature of the union or the legislature of 
any member of the union shall pass a law within the general scope of 
their constitutional power, the court cannot pronounce it to be void, 
merely because it is in their judgment contrary to the principles of 
natural justice. The ideas of natural justice are regulated by no fixed 
standard ; the ablest and the purest men have differed upon the sub- 
ject ; and all that the court could properly say in such an event would 
be, that the legislature (possessed of an equal right of opinion) had 
passed an act, which, in the opinion of the judges, was inconsistent 
with the abstract principles of natural justice. 

Ill 

In 1803 came Chief Justice Marshall's decision in Marbury 
v. Madison. Since this is not an inquiry into the broad question 
whether or not the courts should have the power to declare legis- 
lation unconstitutional under any circumstances, but rather a his- 
torical sketch of the development of that power, I shall not enter 
upon a discussion of the merits of that decision. Suffice it to 
say that historically it was, as Mr. Cotton calls it, " amazing " ; 
and that as a matter of legal reasoning it has been pronounced 
by many eminent thinkers unsatisfactory. Nearly twenty-five 
years later Chief Justice Gibson of the Pennsylvania supreme 
court, one of the ablest judges that ever sat on that great bench, 
called Marshall's argument " inconclusive." 

Its " amazing " quality does not, however, exhaust its his- 
torical interest. It was undoubtedly a turning point in the his- 
tory of our political institutions. But it lacked much of being 
what it has since been often represented to be, and what it is 
generally understood to be by students of and writers on the 
subject. It is therefore worth our while to examine a little 
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more closely into its immediate significance, at the time when 
it was rendered.* Its positive historical importance lies in the 
fact that here, for the first time in our federal history, a court 
undertook to base a decision on its alleged power to declare a 
law null and void for alleged repugnance to the written consti- 
tution. The right previously asserted by some judges as an 
abstract proposition was thereby turned into a concrete power, 
to be reckoned with as a part and parcel of our political sys- 
tem. It created the politico-legal foundation upon which the 
imposing edifice of that power as it now exists was gradually 
erected. 

But the power which was actually exercised in this case was a 
very limited power. Two points should be carefully noted. In 
the first place, the law which the decision annulled was one 
peculiarly relating to the judicial department and its powers, 
much like the law which was questioned in Hayburn's case. In 
this instance, however, the law conferred upon one of the fed- 

1 The facts of this celebrated case, in so far as they are material to an understand- 
ing of the decision, were as follows. After the great victory of the Republicans in 
the election of 1800 — " the Revolution of 1800 " as Jefferson called it— the Fed- 
eralists utilized the brief term of power which was left them to remodel the federal 
judicial system and to fill the federal courts with their partisans. As part ot that 
work they created, by an act passed February 27, 1801, certain justiceships for the 
District of Columbia; and one William Marbury, the plaintiff in the case, was ap- 
pointed to one of these justiceships. His nomination was confirmed by the Senate 
March 3, the last day of the Adams administration, and his commission was signed 
that night by the president and sealed by Marshall, then secretary of state. On that 
night Marshall himself was commissioned as chief justice of the United States. 
Marbury's commission, however, was left undelivered' for lack of time; and when 
Jefferson took office he forbade its issuance, on the ground that the appointment did 
not take effect until the delivery of the commission, and he was therefore free to re- 
voke it. Marbury then applied to the Supreme Court, now headed by Marshall, for 
a mandamus compelling Madison, Jefferson's secretary of state, to issue to him his 
commission. To the order made by the court, commanding the new secretary of 
state to show cause why the mandamus should not issue, Madison paid no attention. 
After long deliberation, the court gave its decision in 1803, refusing to issue the 
mandamus. In the opinion delivered by Marshall, the court based its decision, not 
on the contention put forward on behalf of the administration, that Marbury was not 
legally appointed and therefore not entitled to the commission, which contention it 
expressly overruled, but on the alleged lack of power in the Supreme Court to issue 
a mandamus. In order to arrive at this latter conclusion, the court had to declare 
unconstitutional a statute passed by Congress giving the Supreme Court such 
power. And it is this part of the opinion that has made it famous. 
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eral courts, namely, the Supreme Court, a distinctly judicial 
power. In fact it increased the power of the Supreme Court. 
What was really decided, in Marbury v. Madison, was that the 
Supreme Court had received certain powers from the Consti- 
tution itself, which Congress would not be permitted by that 
court either to increase or to diminish. One might very well 
agree with that contention, without attributing to the Supreme 
Court a general right of reviewing the acts of Congress in mat- 
ters of general legislation. From the claim that the judicial 
department is a co-equal branch of the government, and that its 
purely judicial powers and jurisdiction, in so far as they are ex- 
pressly given by the Constitution, cannot be encroached upon 
by Congress, which is all that the case actually decided, it is a 
far cry to the claim that the Supreme Court is the sole inter- 
preter of the Constitution and that its interpretation is binding 
on the legislative department in all matters of legislation. In 
the second place, there is a wide difference, particularly in polit- 
ical matters, between the refusal to exercise a power which one's 
opponent believes to exist — which is all that those who did not 
agree with Marshall could say — and the actual exercise of a 
power which that opponent believes not to exist. To the op- 
ponent the first may be unnecessary modesty or weakness or, at 
the very worst, neglect of duty; but the second is usurpation. 

A further point deserves notice. The practical result of the 
decision, and the only result that the ordinary man could see, 
was a victory for Marshall's political opponents, the Jefferson- 
ians. Marbury, a Federalist appointee of Adams, applied to a 
court controlled by Federalists for a writ of mandamus com- 
pelling Jefferson's secretary of state to give him the commis- 
sion signed by the outgoing Federalist secretary of state. He 
claimed the writ under a law passed by the Federalists. The 
Supreme Court annulled the Federalist law and non-suited the 
Federalist claimant. Jefferson won a practical and substantial 
victory. What did it matter what reasoning Marshall employed 
in giving Jefferson the victory? The "man in the street" knew 
nothing of Marshall's reasons. And if he did, he did not care. 
He seldom does care for such niceties. He is so intensely " prac- 
tical." He may have thought that Marshall used a great deal 
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of technical language and acute reasoning in order to save the 
face of the court. In short, there was nothing in the decision 
to bring its importance, whatever that was, home to the " prac- 
tical man " — a fact which is often of controlling importance in 
historical events. 

Of course there were not wanting at that time those who 
could read the future. One of them was Jefferson. They saw 
the legal significance of this decision and its possible implica- 
tions, and they denounced it in unmeasured terms. Jefferson 
bade it defiance ; and it is safe to say that, had there been any 
attempt to do anything under this decision while Jefferson was 
president, it would have provoked a conflict in which the 
judiciary might easily have come out second-best. 

But in fact nothing was done under the power asserted by 
the court in Marbury v. Madison during the following thirty- 
odd years of Marshall's chief -justiceship. Why this was so, it is 
not necessary here to inquire. I will say however, in passing, 
that Marshall's position as a constitutional lawyer and statesman 
has been much misapprehended, owing to later attempts to base 
the judicial power on his decision in Marbury v. Madison. In 
my opinion Marshall's great place in the history of our coun- 
try is due, not to any doctrine of the limitations of the legisla- 
tive power, which others deduced from that decision more than 
half a century later and with but doubtful warrant, but to the 
liberal spirit in which he interpreted, and thus helped to develop, 
the legislative powers of Congress. 

Nor was the power to annul federal legislation used by the 
federal judiciary for many years after Marshall's death, not in- 
deed until the troublous times which immediately preceded the 
Civil War. During Marshall's chief-justiceship and under his 
successors, a number of state enactments were declared void 
because in conflict with the federal Constitution, and particularly 
because of attempted encroachment upon powers attributed to 
Congress; but the first case in which an ordinary law of 
Congress was declared unconstitutional was that of Dred 
Scott. And the only case besides Marbury v. Madison in 
which any law of Congress can be said to have been declared 
unconstitutional before the fateful Dred Scott decision was the 
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negligible case of Fereira v. the United States, decided but a 
few years earlier. It will thus be seen that for at least half a 
century no attempt was made by the federal judiciary to exer- 
cise the power asserted in Marbury v. Madison. And when it 
did act in this sense, it acted under extraordinary circum- 
stances, in an attempt to solve by judicial decree an extraordi- 
nary political problem ; and the attempt had extraordinary and 
disastrous results. 

In the meantime the conflict over this power was raging in 
other fields. The state courts in several instances attempted to 
follow up the logic of Marbury v. Madison. The state courts 
were in this respect in a much better situation than the federal 
courts. The acts of the state legislatures were admittedly sub- 
ject to review by the judiciary, both federal and state, on the 
score of repugnancy to the federal Constitution, treaties and 
statutes, in matters of a federal character. From this it was 
but one step — and a step which a layman could not always see 
— to the power of review on the score of repugnancy to the 
respective state constitutions. And yet this step was not taken 
unopposed, even after Marbury v. Madison. The ensuing con- 
flicts form one of the most interesting chapters in our history 
— a chapter unfortunately now entirely neglected, the common 
lot of all struggles which end in defeat. 1 It may be said in gen- 
eral, that the actual exercise of this power by the judiciary of 
the several states during the first fifty years after the adoption 
of the Constitution was very rare ; that it was used only under 
extraordinary circumstances ; and that its use almost always pro- 
voked great public excitement and sometimes entailed results 
of a more serious sort. In Kentucky it at one time led to the 
creation of two rival courts, each defying the other, and it 
almost led to the creation of two state governments. 2 In view 
of these conflicts, and of the disastrous results attending the 
first important use of the federal judicial power to annul an act 

1 In reference to these struggles, cf. American State Papers, Misc. , vol. ii, pp. 2, 
6; Sketch of Hon. Calvin Pease, Western Law Monthly, June, 1863, quoted in 
Cooley, Constitutional Limitations (7th ed.), pp. 229, 230; Niles Register, vol. xxiii 
supplement, p. 155; Collins, History of Kentucky, vol. i, pp. 218 et seq. 

'Baldwin, The American Judiciary, pp. 113-115. 
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of Congress in the Dred Scott case, it sounds like bitter irony 
when Judge Lurton says that this power has made us " for 
more than a century the most law-abiding people of the earth." 
In most of the states, however, the power in question, although 
generally asserted, was not used at all during the first half of 
Judge Lurton's " more than a century." This was the case, for 
example, in Pennsylvania, then the leading state of the Union. 
During the half-century following the adoption of the United 
States Constitution the Pennsylvania courts did not declare a 
single law unconstitutional, although the judges, with one notable 
exception, usually asserted that right. There may have been 
other exceptions, for it is probable that the doctrine was not quite 
so universally accepted even by the judiciary, either in Pennsyl- 
vania or elsewhere, as is now imagined ; but the one exception 
known to us is that of Judge John B. Gibson, for many years 
judge of the Pennsylvania supreme court, part of the time its 
chief justice, and one of the ablest men who ever sat on that 
renowned bench. His opinion, officially stated in 1825, is a 
most convincing (and in my judgment quite unanswerable) ar- 
gument against the existence as well as against the expediency 
of the power of the judiciary to review legislation under any 
circumstances. 1 Its historical importance, however, lies in the 
fact that, nearly a quarter of a century after Marbury v. Madison, 
one of the three judges who then composed the highest court 
of the great state of Pennsylvania, in an official judicial opinion, 
denied the existence of the power asserted by Marshall. 
And it is not without historical interest, as an evidence of the 
spirit of his time and a commentary upon the changed spirit 
of ours, that Judge Gibson's views did not impede his promo- 
tion to the chief-justiceship of his state. 

IV 
A change no less striking has taken place, since the power of 
the courts to annul legislation has been more freely exercised 
and has come to be generally recognized, in the attitude of our 
judges and in the opinions of our public men as regards the 
question : How far shall this power extend ? Even after the 

1 Cf. Eakin v. Raub, 12 Sergeant and Rawle, 330, 343. 
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decision in the Dred Scott case the existence of this power was 
not admitted by ouf leading statesmen except in a very limited 
sense. Lincoln denied its binding force in our modern sense, 
that is, as a rule of political conduct. And even those who ad- 
mitted it as a rule of political conduct did not by any means, 
until very recent times, give it the broad scope which it now 
possesses. The older and more conservative point of view is 
clearly stated in the opinions of the very judges who asserted 
and used this power in its earlier stages of development. 

Judge Iredell was one of the first members of the United 
States Supreme Court to claim this power. He advocated it 
even before the adoption of the federal Constitution; for he 
was leading counsel in the case of Bayard v. Singleton, noticed 
above, on the side which urged the right of the North Carolina 
state court to declare unconstitutional the state law at that time 
under review. As an associate justice of the United States Su- 
preme Court he asserted this power before the decision in Mar- 
bury v. Madison, as we have seen in our examination of the case 
of Calder v. Bull. 1 We have also seen that he regarded this 
power as of an " awful nature," never to be resorted to except 
in a clear and urgent case. A further examination of his 
opinion will show that he considered the power to be limited to 
those cases in which the legislative enactment violated the very 
letter of an express prohibition of the Constitution. He em- 
phatically repudiated, as we have seen, the theory that an act 
passed by Congress or by a state legislature, within the general 
scope of its constitutional power, could be pronounced to be 
void merely because it was deemed by the court to be contrary 
to the principles of natural justice. He based this conclusion 
on the assumption that each and every legislature was " pos- 
sessed of an equal right of opinion " with any court as to what 
the principles of natural justice were. The hundred-odd years 
which have passed since Justice Iredell wrote this opinion have 
certainly wrought havoc with his antiquated ideas regarding the 
competence of legislatures and the functions of courts. 

More than half a century later, at a time when the judicial 
power had firmly established itself and on the eve of its great 

1 Cf. supra, pp. 252, 253. 
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coup in the Dred Scott case, the utterances of the courts regard- 
ing the limitations upon their authority remained the same. In 
1853 the judges of the Pennsylvania supreme court wrote a 
series of notable opinions on this subject, in the case of Sharp- 
less v. The Mayor. 1 The leading opinion was written by Chief 
Justice Jeremiah S. Black, one of the greatest constitutional 
lawyers of his generation, and soon afterwards successively 
attorney-general and secretary of state of the United States. 
The decision rendered in this case and the opinions upon which 
it is based are very interesting reading. They give much food 
for thought to the constitutional lawyer of to-day and to the 
student of our existing political institutions. Among the points 
decided in that case are the following : 

In determining whether an act of the legislature is constitutional or 
or not, we must look to the body of the constitution itself for reasons. 
The general principles of justice, liberty and right, not contained or 
expressed in that instrument, are no proper elements of a judicial de- 
cision upon it. 

If such act be within the general grant of legislative power, that is, 
if it be in its character and essence a law, and if it be not forbidden, 
expressly or impliedly, either by the state or federal constitution, it is 
valid. 

To make it void, it must be clearly not an exercise of legislative 
authority, or else be forbidden so plainly, as to leave the case free from 
all doubt. 

In their opinions the judges specifically state that by " for- 
bidden expressly or impliedly " they mean just what they say : 
that there must be something in the Constitution, state or fede- 
ral, which shows plainly, so as to leave no room for any doubt, 
that the Constitution intends to forbid just such a law as that 
under consideration, and that such general prohibitions as that 
" no person shall be deprived of life, liberty or property with- 
out due process of law " do not furnish a sufficient basis ior 
declaring a legislative act unconstitutional, unless, indeed, the 
act be such as cannot be properly called a law or an act of 
legislation at all. Chief Justice Black said, in his opinion : 

1 21 Pennsylvania State Reports, 147. 
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We are urged to hold that a law, though not prohibited, is void if it 
violates the spirit of our institutions, or impairs any of those rights 
which it is the object of a free government to protect, and to declare 
it unconstitutional if it be wrong and unjust. But we cannot do this. 
... I am thoroughly convinced that the words of the constitution 
furnish the only test to determine the validity of a statute, and that all 
arguments based on general principles outside of the constitution must 
be addressed to the people, and not to us. A proposition which re- 
sults so plainly as this does, from the reason of the thing, can scarcely 
need the aid of authority. . . . But, if the doctrine I am denying 
could be allowed to prevail, it would decide this case in favor of the 
plaintiffs without looking into the constitution at all ; for it must be 
admitted that such measures cannot be sustained on principles of moral 
justice or propriety. . . . There is another rule which must govern us 
in cases like this ; namely, that we can declare an act of Assembly 
void only when it violates the constitution clearly, palpably, plainly, 
and in such manner as to leave no doubt or hesitation in our minds. 

And Mr. Justice Knox, in a concurring opinion, said : 

The presumption is that the legislature has judged correctly of its 
own constitutional power, and the contrary must be clearly demon- 
strated before a coordinate branch of the government can be called 
upon to interfere between the people and their immediate representa- 
tives. 

In ascertaining whether there has been this clear usurpation by the 
law-making power, I agree with the Chief Justice and Mr. Justice 
Woodward, that the tests to be applied are: i. Is the act in the 
nature of a legislative power? 2. Does the constitution expressly, or 
by necessary implication, forbid the exercise of such a power? . . . 

I am aware that under this rule acts may be passed which will, in 
the minds of many persons, be contrary to natural justice, and subver- 
sive of the just rights of the people. The remedy is to be found in 
further constitutional restrictions upon legislation, not in restraints im- 
posed by the judiciary. The limit of the power of the people's repre- 
sentatives should be written upon the pages of the constitution , rather 
than remain in the breasts of our judges. 

There is great danger in recognizing the existence of a power in the 
judiciary to annul legislative action, without some fixed rule by which 
such power is to be measured. Our opinions are so diversified and 
varied, that what to one mind may seem clearly right and proper, to 
another will appear to be fraught with imminent danger. If we have 
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not a certain standard by which to test the constitutionality of legisla- 
tive enactments, if each judge is to be governed by his own convictions 
of what is right or otherwise, I fear that restraints upon judicial, rather 
than upon legislative action, will be demanded by the people, ever 
jealous of the accumulation of power in the hands of a few. 

And only a generation ago Justice Clifford of the United 
States Supreme Court said : 

Courts cannot nullify an act of the state legislature on the vague ground 
that they think it opposed to a general latent spirit supposed to per- 
vade or underlie the Constitution, where neither the terms nor the im- 
plications of the instrument disclose any such restriction. Such a 
power is denied to the courts, because to concede it would be to make 
the courts sovereign over both the constitution and the people, and con- 
vert the government into a judicial despotism} 

As a corollary to the principle mentioned by Judge Knox, 
that there must be some fixed rule by which the power of the 
courts to annul legislative action may be measured and by which 
the constitutionality of legislative enactments may be tested, 
and in order to prevent our government from becoming what 
Mr. Justice Clifford warned us it might become — a " judicial 
despotism" — the courts have, until very recently, adhered to 
the well defined and clearly expressed rule of interpretation, 
that every inquiry into the constitutionality of a legislative en- 
actment must be strictly limited to the question whether the 
legislature enacting it had power to legislate at all in the 
premises. Once such power was found to exist, the manner of 
its exercise could not be inquired into. No law could be de- 
clared unconstitutional on the ground that it was an unwise, 
inexpedient or improper use of a recognized power. The courts 
distinctly disclaimed any power or right to protect the people 
against an abuse of power by the legislature in matters on which 
it admittedly had power to legislate. Each legislature, accord- 
ingly, was left absolutely free to use, according to its own best 
judgment, those powers at least which by the court's own ad- 
mission were granted or left to it by the Constitution. The 

1 Loan Association v. Topeka (1874), 20 Wallace, 655, 669. 
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power of taxation, for instance, being admittedly reposed in 
the legislature, no court could interfere with its exercise, no 
matter how unwise, improvident or even dishonest its use might 
be deemed. The same was held to be true of the power dele- 
gated to Congress to regulate commerce with foreign nations. 
This power was held to be unlimited ; it could be used even to 
the extent of completely forbidding commerce, as was actually 
done by the Embargo Act. 

This rule was laid down by Chief Justice Marshall, who de- 
clared that " the interest, wisdom and justice of the representa- 
tive body furnished the only security in a large class of cases 
not regulated by any constitutional provision." It has been re- 
iterated by the Supreme Court of the United States on innumer- 
able occasions. In the famous case of Munn v. Illinois, 1 
decided in 1876, the Supreme Court said: 

We know that this is a power which may be abused ; but that is no 
argument against its existence. For protection against abuses by legis- 
lation the people must resort to the polls, not to the courts. . . . For 
us the question is one of power, not of expediency. ... Of the pro- 
priety of legislative interference within the scope of legislative power, 
the legislature is the exclusive judge. 

This rule was absolutely necessary in order to prevent the 
judiciary from exercising legislative functions, thereby convert- 
ing our government into a "judicial despotism." 

V 

Turning now from a study of the past to a consideration of 
the present, we must be appalled by the enormous change 
wKich has taken place in the distribution of powers in our 
government, not only from the time when the men of Massa- 
chusetts, Virginia and Maryland, guided by Montesquieu and 
English precedent, first formed our government, but also from 
those later days when our judges, under the able leadership of 
John Marshall, succeeded in establishing their position as guar- 
dians of the Constitution. 

Instead of " walking in the footsteps " of either the founders 

'9 4 U. S. 113. 
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of our government or the earlier judicial interpreters of our 
Constitution, we have now abandoned all restraints upon the 
judicial power. We have thrown to the winds all those great 
limitations, embodied in principles and rules of interpretation, 
which the earlier judges imposed upon their own power — a 
power which they deemed necessary for our orderly develop- 
ment, but the danger of which, when not properly limited, 
they clearly foresaw. One cannot read the latest decisions of 
our courts, either state or federal, without being forced to 
admit that they have usurped supreme legislative power, and 
that we have reached the condition of " judicial despotism " 
which Justice Clifford feared. Benevolent this depotism may 
be, or otherwise : that depends on the individuals who wield 
the power. Its benevolence is also largely a matter of opinion, 
depending on a variety of considerations, some moral and some 
material. As is well known, it makes a great difference whose 
ox is gored. But whatever difference of opinion there may be 
as to the spirit in which this power is exercised, it must be ad- 
mitted by all candid students that the power itself spells despo- 
tism. The essence of despotism is the right of a few to make 
the laws or to control their making, without being responsible 
to the people. This condition is admitted by many able and 
learned jurists. They seldom employ the harsh term which I 
have borrowed from Justice Clifford ; but depotism retains its 
sting no matter what it be called. 

The first restraint to go by the board was the principle that 
this power was of an " awful nature," as Justice Iredell expressed 
it, an extraordinary power to be used only on extraordinary occa- 
sions for extraordinary purposes. It has become an ordinary 
power, used by our courts without hesitation as one of their regular 
functions. It is well within the truth to say that our federal and 
state courts now annul in one year more laws than they annulled 
during the entire first half of our national existence. The power 
is now used by every petty magistrate, and we are so accustomed 
to its every-day use that to speak of its " awful nature " seems 
like a bad joke. 

The next restraint to be thrown off was the principle that 
a law cannot be declared unconstitutional unless it contravenes 
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some special provision of the Constitution applicable to the sub- 
ject, expressly stated in the Constitution or contained in it " by 
necessary implication," and that neither the general protection 
accorded to life, liberty and property nor the so-called " spirit 
of our institutions " gives sufficient cause for such annulment. 
Most of the important decisions declaring legislation unconsti- 
tutional are now rendered in violation of this principle. The 
chief grounds for the annulment of legislation in recent years 
have been the modern doctrines of " due process of law " and 
of " liberty of contract." According to the earlier view, neither 
of these doctrines would have justified the courts in assuming 
the control over legislation which they now exercise. 

When the phrase " due process of law " was first used in this 
country, as part of the usual bill of rights in our state constitu- 
tions, from which it was subsequently taken over into our fed- 
eral Constitution, this phrase had a well known and clearly 
defined legal meaning, which was the same as its literal meaning, 
namely, that of a procedure under general law, with proper trial 
or hearing. And it was in this sense that the phrase was used 
until comparatively recent times. But now it has acquired an 
entirely different meaning. As it is now used by our courts, 
when they declare legislation unconstitutional for contravening 
it, it means substantially the same thing that was meant by "nat- 
ural justice," " principles of liberty and justice " and similar ex- 
pressions in the earlier days of our constitutional history. De- 
nial of " due process of law " is now discoverable in any law that 
requires or permits something to be done which the judges deem 
unjust or not in accord with the " free spirit of our institutions." 

The doctrine of " liberty of contract," when used as a test of 
the constitutionality of legislation, is a still more glaring viola- 
tion of the older rule. The federal Constitution nowhere men- 
tions any such " liberty." It is claimed, however, by our judges 
(in modern decisions, of course), that this is part of the liberty 
guaranteed in the phrase contained, in one form or another, in 
all our constitutions, that " no person shall be deprived of his 
life, liberty or property without due process of law." Aside 
from the question of the meaning of " due process of law," which 
has just been considered, there is an additional difficulty with this 
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particular " liberty," namely, that it was entirely unknown and 
undreamed of at the time we borrowed our " life, liberty and 
property" phrases from English constitutional law. It is there- 
fore evident that this particular " liberty " was not originally con- 
tained in our constitutions. And in fact no such " liberty " was 
asserted until recent years. When did this " liberty " get into 
the Constitution ? Evidently when we infused into the old words 
the new " spirit " of extreme individualism. And now we declare 
legislation unconstitutional on the ground that it is repugnant to 
this " spirit," and we call this "walking in the footsteps" of our 
forefathers ! 

The rule that the violation of the Constitution must be " clear, 
palpable, and free from all doubt" had to disappear with the 
other restraining rules when the express provisions of the Consti- 
tution were disregarded as a test of constitutionality of legislation 
and the vague " spirit of our institutions " was substituted there- 
for. The " spirit of the Constitution," the " spirit of our insti- 
tutions " and the " principles of our government," which are' 
now used as criteria of constitutionality, are in themselves 
empty phrases, into which not only each generation but each 
individual puts a different content, according to his own philo- 
sophical, political and social principles. What Justice Iredell 
said of " the principles of natural justice " is equally true 
of these newer principles : " The ablest and the purest men have 
differed on the subject." In this realm nothing can be said to 
be " free from doubt." Uniformity of opinion, except among 
close political associates and kindred philosophical spirits, is here 
extremely unlikely. And so we have lived to see the power 
which was originally supposed to be used only in cases " clear, 
palpable, and free from all doubt," used almost regularly by 
divided courts, often by bare majorities. And the uninitiated 
wonder: how is it that a provision, of which one judge em- 
phatically asserts that he is able to find no trace whatever in the 
Constitution, is asserted by another, and with equal emphasis, 
to be clearly and plainly written therein? 

The reading of a few important recent decisions, such as 
Lochner v . New York, 1 Adair v. United States, 3 People v. 

1 198 U. S. 45 and 177 N. Y. 145. * 208 U. S. 161. 
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Williams * and Ives v. South Buffalo Railway Company, 2 will 
sufficiently illustrate the points just made. 

These same cases will also show that we have very effectually 
disposed of the last safeguard against the establishment of a 
judicial veto upon any and all acts of our legislative assemblies 
by discarding the rule that the courts must limit their inquiry to 
the question of the existence of the power which the legislature 
has undertaken to exercise, and that where the power exists its 
exercise is beyond the judicial sphere of influence. The courts 
now openly review the use made by the legislature of its con- 
ceded powers, thus arrogating to themselves a distinctly legisla- 
tive function. 

The result of all these changes may be summed up in a sen- 
tence. There are now no such " plain and simple " rules of in- 
terpretation as Judge Lurton claims ; on the contrary, there are 
now practically no rules at all. Each case is supposed to stand 
" on its own merits," which, translated into ordinary English, 
simply means that each law is declared " constitutional " or 
" unconstitutional " according to the opinion the judges enter- 
tain as to its wisdom. This is another reason for the fact 
that almost all important constitutional cases are now decided 
by divided courts. Since there are no longer any set rules by 
which the judges can be guided, since they are left to determine 
the propriety and wisdom of laws according to the canons of 
politics and statemanship, they naturally exhibit those differences 
of opinion which we expect to find in legislative bodies. 

This leads our Supreme Court as well as our other courts, 
into the position — anomalous and absurd for a court, though 
perfectly proper for a legislature — of deciding in different 
ways cases similar in principle. Thus in the case of Holden v. 
Hardy 3 the Supreme Court decided, by a vote of six to three, that 
a law limiting the hours of labor in mines was constitutional ; but 
in Lochner v. New York 4 it decided, by a vote of five to four, 
that a law limiting the hours of labor in bakeries was unconsti- 
tutional. In principle the two cases are of course identical. 

1 189 N. Y. 131. 'New York Law Journal, April 3, 4, 1911. 

* 169 U. S. 366. * 198 U. S. 45. 
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Under the old rules of interpretation, which limited judicial inquiry 
to the matter of legislative competence, these two cases must have 
been decided in the same way. Either both laws were constitu- 
tional or they were both unconstitutional. In the earlier case, 
Holden v. Hardy, the Supreme Court decided that the state 
legislature had the power to pass a law limiting the hours of 
work in any industry when it — the legislature — came to the con- 
clusion that longer hours would endanger the health of those 
employed in that industry. It followed as an irresistible conclu- 
sion that the bakery law was constitutional, the legislature en- 
acting it having come to the conclusion that it was necessary 
for the protection of the health of those working in bakeries. 
The decision in Lochner v. New York, declaring that law un- 
constitutional, startled the legal profession and evoked vigorous 
protest from many constitutional lawyers. They could not un- 
derstand it. They accused the Supreme Court of inconsistency. 
But the truth is that the court had discarded the old rules of 
constitutional interpretation and had adopted an entirely differ- 
ent theory. An examination of the dissenting opinion in that 
case, when it was before the New York Court of Appeals, and 
of the prevailing opinion in the United States Supreme Court, 
clearly shows this shifting of ground. Under the new rule of 
interpretation, it is no longer a question whether the legislature 
has the power to limit the hours of labor, when it determines 
that such a limitation is necessary for the health of those en- 
gaged in a particular industry; the question is whether that 
power has been wisely used. The power of the legislature is 
conceded, but its discretion is reviewed and is determined to 
have been improperly exercised. The legislature has found 
that work in a bakery beyond a certain number of hours is 
dangerous to health. But, says the court, we don't consider it 
so. And it was their judgment on the matter of the healthful- 
ness of work in a bakery, not their judgment on the constitu- 
tional power of the legislature, that led five out of the nine 
judges to declare the law unconstitutional. 

We are not now concerned with the question whether their 
conclusion was correct or erroneous. What concerns us is the 
fact that the court assumed the distinctively legislative function 
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of deciding whether circumstances existed which required 
remedial legislation. This position is opposed to that which 
the court took in Munn v. Illinois. 1 Even in that comparatively 
late case the Supreme Court still held that such an inquiry was 
part of the functions of the legislature, and none of the court's 
business. It said : " For our purposes we must assume that 
if a state of facts could exist that would justify such legislation, 
it actually did exist when the statute under consideration was 
passed." In other words : if the legislature has the power to 
limit the hours of labor when the health of the employees de- 
mands it, the court must presume that the health of the em- 
ployees in the particular industry which the legislature has 
undertaken so to regulate does in fact demand such a limitation 
of hours. Neither Judge Lurton, nor anybody else, will con- 
tend that if this rule had been followed in Lochner v. New York 
the bakery law would have been declared unconstitutional. It 
was declared unconstitutional because the rule still recognized 
in Munn v. Illinois was repudiated. 

Another glaring instance of the open assumption of legisla- 
tive discretion by the judiciary is furnished by the recent deci- 
sion of the United States Supreme Court in the case of Muller 
v. Oregon. 2 In that case the Oregon statute under considera- 
tion limited the hours of work for women in " mechanical estab- 
lishments, factories and laundries," to ten hours a day. This 
law was declared constitutional " as to laundries." The Supreme 
Court conceded the power of the state legislature to limit the 
hours of work for women, on the ground that " as healthy 
mothers are necessary for healthy offspring" the health of 
women is a matter of special concern to the state. And yet 
the court limited its approval of the exercise of that power to 
the case of laundries, reserving to itself the right to declare the 
law unconstitutional as to " mechanical establishments " and 
" factories " if it should conclude on future investigation that the 
state legislature had made an unwise use of its conceded powers 
as regards such establishments. 

Approval of the decision in Muller v. Oregon as a matter of 

1 Cf. supra, p. 263. ■ 208 U. S. 412. 



270 POLITICAL SCIENCE QUARTERLY 

legislative policy, because of its effect upon the condition of the 
working class of this country, should not blind us to its signifi- 
cance as regards the distribution of political power in our govern- 
mental system. In the latter respect it openly, I may say almost 
defiantly, maintains the position that to the judiciary belongs the 
supreme control of all legislation and that it means to use it. 

To say, in the face of these decisions and the many more that 
could be cited but for lack of space, that our courts do not exercise 
any legislative power, seems like adding insult to injury. And 
it is certainly a strange commentary on Judge Lurton's declara- 
tion, that the judicial power insures to us " a government of laws 
and not a government of men," that within three months after 
the publication of these words the New York court of appeals 
rendered a decision ' which led the editors of two important mag- 
azines to the doleful conclusion that nothing can help us — not 
even an amendment to the Constitution — except the election to 
the judiciary of proper men, not men learned in the law and in 
the Constitution, but men with a knowledge of life and plenty of 
common sense.* These editors meekly accept the political situ- 
ation created by the latest phase of the development of the 
judicial power and merely suggest a remedy for our social and 
economic ills on the basis of that political situation. But the 
great question before the people of the United States is : Shall 
we permit this political situation to become firmly and irrevocably 
established ? Shall we permit this great revolution in our polit- 
ical institutions to take place undisputed? And the question 
before our leaders of thought is : Shall we permit this revolution 
to take place without even calling the attention of the people of 
the United States to its momentous character? 

L. B. BOUDIN. 

Nbw York City. 

] Ives v. South Buffalo Railway Company (New York Law Journal, April 3, 4, 
1911), declaring unconstitutional the Workmen's Compensation Act. 

'"Economics, Philosophy and Morals v. the Court of Appeals"; The Survey, 
April 8, 1911, vol. xxvi, pp. 77-80. " The Judge and the People "; The Outlook, 
April 15, 1911, vol. xcvii, pp. 809, 810. 



